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Preliminary Statement 


The United States of America appeals from an 
order of the Honorable P. Griesa, United States District 
Judge entered in the United States District Court for 
the Southern District of New York on February 2, 1976, 
granting the motion, inter alia, of Vincent Landolfi, 
defendant~-appellee herein, to suppress the Government's 


wire tap evidence obtained under order of Judge Tyler, 


dated February 7, 1973 (Tr. A-44) and Judge Ward, deted 
March 3, 1973 (Tr. A-49). 

Sealing orders pursuant to statutory require- 
ment (18 USC 2518 [8][a]) were issued by Judge Tyler on 
January 7, 1974 pertaining to the order of February 7, 
1973 which expired on February 22, 1973 (Tr. A=-75) and 
by Judge Ward on January 7, 1974 pertaining to order of 
March 3, 1974 which expired on March 22, 1973 (Tr. A-81). 
The District Court found that the Government offered 
"no evidence of any excuse whatever regarding the reason 
why there was a delay of several months, and in some 
cases more than a year,” before the tapes were taken to 
the issuing judge for a sealing order under Section 8(a)" 


(Tr. A-4, 11. 15-19). 


Statement of Facts 


The facts applicable to this appellee's case 
are fully and fairly set forth in appellant's brief and 
need not be repeated here. 

The statutory requirement provides for sealing 
orders "immediately upon the expiration of the period of 


the order, or extensions thereof" [Section 2518(8)(a)]. 


*eleven months’ and ten months' delay respectively. 


A 


‘* a pre-trial hearing held on February 2, 1976 
the Government placed in evidence the wire tap orders, 
including (Gx * and 6), the orders involving defendant 


Landolfi together with the sealing orders (Gx 74 and 75) 


and the original reels of tape obtained through the wire- 


tap permitted by the respective orders. 

Judge Griesa granted the motion to suppress 
"al the evidence obtained under the wiretap orders 
because of violation of 8(a)" (ic. A-8, 11. 6-7), not 
only for the ir ate delay in presenting the tapes to 
the issuing judge for judicial sealing, but also for the 


Government's failure to offer a satisfactory explanation for 


the delay. 


ARGUMENT 


The District Court properly suppressed the wire 
tap evidence. Eighteen USC 2518(8)(a) which mandates sup- 
pression of tapes in the absence of a judicial seal, pro- 
vides in part: 

"Immediately upon the expiration of the period 
of the order, or extensions thereof, such re- 


cordings shall be made available to the judge 
issuing such order and sealed under his 


"direction,..The presence of the seal provided 
for by thiz subsection, or 2 satisfactory ex- 
planation for the absence thereof, shall be 
a prerequisite for the vse or disclosure of 
the contents of any wie communication or 
evidence denied therefrom..." 


Judge Griesa quite properly found that the de- 
lay of eleven and ten months, respectively, absent a 
satisfactory explanation for the delay, warranted suppres- 
sion following the dissenting opinion in United States v. 
Falcone“ (505 Fed. 2d 478, 1974, 3rd Circ., cert. denied, 
95 S. Ct., 1338-1339) holding: 

"Respectfully, I am constrained to regard the 
dissent in Falcone, which I regard as correct, 
is that Section 8(a) deals specifically with 
the circumstances under which wiretap can be 
used or not used as evidence in relation to 
the judicial sealing requirement. I believe 
that this specific reference in thse statute 
is directly applicable and is in no way 
overriden by the more general provisions 
of Section 10(a)." (Tr. A-6, 11. 10-18) 

The Government's contention that Judge Griesa 
errea when he chose to follow the specific provisions of 
Section 8(a) "which mandates suppression of tapes in the 
absence oi a judicial seal..." is not supported by the 


requiremer..: of the statute (Govt's brief, p. 9), Section 8(a) 


which mandates the sealing of the recordings to protect them 


*In Falcone the Government delayed for forty-five days the 
presentment of tapes for judicial sealing. The delays at 
bar were eleven months and ten months without plausible 
explanation, 


from editing or other alteration, 

Nor is the Government afforded relief under 
Section 10(a)(iii) which similarly permits the suppression 
"if not made in conformity with the order of authorization 
or approval." It is interesting to note that the instant 
appeal emanates from the right set forth in Section 10(b) (iii) 
thereby contradicting the Government's argument that the 
court elected Section 8(a) instead of 10(a). 

The decision of ihe District Court finds sup- 
port in the New York Court of Appeals (People v. Nicoletti, 


34 N.Y. 2d 749, 1974) in a joint trial for conspirscy and 


y 
promoting gambling (Penal Law, Section 225.05), the very 


statute upon which the indictment in the instant case is 
predicated. In Nicoletti, the tapes remained unsealed for 
thirty-nine days and were apparently safely maintained in 
a locked foot locker and the Justice who issued tne es#ves- 
dropping warrant was fully advised of the storage arrange- 
ment, Though there was no evidence and no allegation th. 
the tape recordings were altered or doctored in any way, 
the Court of Appeals (Jason, J.) speaking for a unanimous 
court, held (p. 253): 

"We cannot accept these arguments in justi- 

fication. The sealing requirement is to 


be strictly construed and it is not the 
defendant's burden to come forward with 


"evidence of tampering when unsealed record- 
ings are sought to be introduced into evi- 
dence. The purpose of the requirement is 
at least threefold: to prevent tampering, 
alterations or editing; to aid in establish- 
ing the chain of custody; and to protect the 
confidentiality of the tapes. (See United 
States v. Poeta, 455 F. 2d 117, 122, cert. 
den. 406 U. S. 948; United States v. Kohne, 
358 F. Supp. 1053, 1058, affd. 485 F. 
2d 682; see, also, American Bar Assn., 
Project on Minimum Standards for Ciminal 
Justice; Standards Relating to Electronic 
Surveillance, Final Draft [1971], § 2.3, 
subd. [b]; §§ 4.2, 5.13, 5.14 and Commentary. 
Of these, the “irst is perhaps of greatest 
concern, Tape-recorded conversations lend 
themselves to ‘diabolical fakery’. (Lopez v. 
United States, 373 U. S. 427, 468-469 
[BRENNAN, J., dissenting]; see, also, Dash, 
Schwartz and Knowlton, The Eavesdroppers 
[1959], at p. 368). Through skill*ul edi- 
torial manipulation, alterations may be 
undetectable, or, if detectable at all, 
then only by the most sophisticated de- 
vices and techniques involving time-con- 
suming and expensive analysis by techni- 
cal experts. While not foolproof, sealing 
reduces the risk of such manipulation to 
tolerable limits. 


Measured against the potential for abuse, 
the explanations offered in this case are 
patently insufficient. While the parties 
charged with custody of the tape record- 
ings were cognizant of the sealing re- 
quirement, they did not present them to 
the issuing Justice for sealing as was 
their duty. That the issuing Justice was 
advised of the custody arrangements will 
not suffice. While he may have tacitly 
approved them, the fact remains that the 
recordings were not sealed." 


The failure to immediately comply with the 


sealing provision of the eavesdropping order for ten 


eleven months, respectively, is equivalent to no seal. 
Obviously, under these circumstances the denial of sup- 
pression would negate and contravene the objective of 


Congress in enacting the eavesdropping provisions. 


cL 


The "affirmative steps" (Govt's brief, p. 15) 


taken by the Government to ensure that similar sealing 


violations will not occur in the future comet and does 


not cure the ills affecting the evidence secured through 
the wire tap orders under review. The failure to fully 
comply with the orders and the statutory provisions en- 
acted by Congress to ensure the integrity, identity and 
contents of tapes after interception and to protect their 


confidentiality mandates suppression, 


CONCLUSION 


The order of the District Court should be 
affirmed. 
Respectfully submitted, 
ARMENDE LESSER 


Attorney for Defendant- 
Appellee Vincent Landolfi 
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